The terrorist attacks of 9111, followed by the creation of a military tribunal, treat ment of detainees, and passage of the USA Patriot Act, brought to the fore again the question of what role federal courts should play in policing the war power. Contempo rary legal studies often argue that foreign affairs-and particularly issues of war and peace-lie beyond the scope of judicial jurisdiction and competence. However, the record over the past two centuries demonstrates that not only have courts decided war power issues many times, they have curbed presidential military actions in time of war.
Elsewhere in the book, however, Neustadt showed little interest in the Constitu tion's allocation of power. He praised presidents for decisiveness, taking the initiative, and being the "man-in-charge" (ibid., 166). There seemed little need to persuade or to engage in give-and-take. Neustadt wrote the book for "a man who seeks to maximize his power" (ibid., 171). He measured presidential success in terms of action, vigor, deci siveness, initiative, energy, and personal power. In the Afterword, published in the 1964 paperback, he placed the war power squarely in the president: "When it comes to action risking war, technology has modified the Constitution: the President perforce becomes the only such man in the system capable of exercising judgment under the extraordi nary limits now imposed by secrecy, complexity, and time" (ibid., 187-88) . When war comes, the president "now becomes our system's Final Arbiter" (ibid., 189).
This was a strange formulation. First, Neustadt never examined republican prin ciples, constitutional text, or the intent of the Founding Fathers to reach his conclusion about the legitimacy of presidential war power. He simply just announced it, inde pendent of any legal analysis. It is strange for a second reason. Neustadt focused on the problems that President Harry Ttuman encountered when he seized steel mills in 1952 to prosecute the war in Korea. Federal courts heard the arguments put forth by the Justice Department, claiming broad and unreviewable emergency powers for the president, and decisively rejected them. Neustadt stands among other political scientists and histori ans who have justified unilateral presidential wars (Fisher 2005a) .
The record from 1789 to the Steel Seizure Case of 1952 is replete with court cases that scrutinized presidential claims for emergency power and frequently found them wanting. It was only with the Vietnam War that courts began to systematically avoid war power questions. For several decades courts acquiesced to the elected branches, rou tinely relying on various threshold tests to deny plaintiffs the opportunity for relief. After 9/11, courts initially deferred to presidential actions, but slowly judges began to chal lenge executive branch claims and finally, on June 28, 2004, the Supreme Court entered the fray by issuing decisions that announced its intention to supervise and limit presi dential power. Those rulings were notably vague and cautious, but a number of subse quent decisions in the lower courts have been far more assertive and bold in rejecting executive arguments.
Political Questions in Time of War
Political questions are issues of law or public policy that the courts decide not to settle, leaving them to the elected branches to resolve. In Marbury v. Madison, ChiefJustice John Marshall recognized that some discretionary actions by other branches lie outside the scope of judicial review. The Constitution invested the president "with certain impor tant political powers, in the exercise of which he is to use his own discretion, and is accountable only to his country in his political character, and to his own conscience."[ Political questions submitted to the president "can never be made in this court."2 according to proper constitutional interpretation. For the most part, they are resolved ... through political settlements agreed to by Congress and the President" (Sheffer 1999, ix) . The courts, he says, try to avoid ruling on questions of the conduct of commander in-chief and war powers "and when they are forced to rule, they usually uphold presi dential action" (ibid., x). In fact, courts took those cases and often came down against executive actions.
A close examination of judicial rulings over the last two centuries reveals that the automatic association of war power with the political question category is a misconcep tion. Not only did courts decide war power issues, they sometimes spoke against the authority of the president to venture in warmaking activities against the express will or the silence of Congress. The fact that some of the earliest of these decisions were written by justices who had been members of the Constitutional Convention or participated in state ratifying conventions lends additional weight to the importance of these early interpretations.
From 1789 to 1861
Beginning in 1800, the Supreme Court accepted a war power case and disposed of it as with any other legal or constitutional issue. At no time from that decision to the Civil War did the Court express a reluctance to handle these cases, either because of a lack of competence or a fear that in deciding such disputes it might collide with the other branches. The cases involved such sensitive questions as deciding whether France was an "enemy," conflicts between presidential war proclamations and statutory policy, suspension of the writ of habeas corpus, calling forth the militia, annexing territory as the result of military conquest, and protecting American lives and property abroad. Those cases came to the courts and were decided there.
As a result of French interference with American shipping in the 1790s, Congress suspended commercial intercourse with France and enacted legislation to prepare for mil itary. operations. The Supreme Court decided three cases resulting from the "Quasi-War" with France, which lasted from 1798 to 1800. The first case was decided in 1800, involv ing a claim by a captain for compensation regarding the recapture from the French of a U.S. merchant ship. Was the captain entitled to compensation under a 1798 act of Con gress, or a higher amount based on a 1799 act of Congress governing the recapture of ships from the "enemy"? Injustice Salmon P. Chase's terms, the whole controversy turned on whether France was at that time an enemy. If it was, the law entitled the captain to one half of the value of the ship and cargo for salvage. If France was not an enemy, he would receive no more than one eighth. 4 The Court was asked to decide whether, in the absence of a formal declaration of war, the state of hostilities between the United States and France amounted to a war, justifying the higher compensation. The Court ruled that the conflict amounted to war whether Congress issued a formal declaration or enacted legislation authorizing military action. War could be either declared ("perfect") or unde clared ("imperfect") . In this first decision on a war power issue, not only did the Court not decline adjudication but it fully addressed the question of whether France was an enemy of the United States within the meaning of congressional statutes.
The following year, Chief Justice Marshall had his first opportunity to address a war-related issue. Sila.~ Talbot, captain of a U.S. ship of war, captured a merchant ship flying a French flag. The owner of the ship sued the captain in libel for the value of the ship. Treating the seizure as legal, the Court ruled in favor of Talbot. To decide his rights, it was necessary to examine the relative situation between the United States and France at the time of the recapture. The Court had no difficulty in determining which branch possessed the war power: "The whole powers of war being, by the constitution of the United States, vested in congress, the acts of that body can alone be resorted to as our guides in this inquiry."5 To determine the constitutional question, the Court focused on what Congress had provided by statute.
The Court grounded its decision not on presidential policy but on the sole author ity of Congress to undertake such seizure. As noted in one study, "Once Congress occu pied the field, it had the exclusive authority to determine the scope of hostilities" (Corn 1998, 208) . Edward S. Corwin poimed out that "the language of the Justices in these early cases implies that any act of war, to be entitled to judicial recognition as such, must be ascribed to congressional authorization" (Corwin 1957,438, note 95) .
A third case from the Quasi-War involved a proclamation by President John Adams to seize ships sailing to and from French ports. Congress had only provided authority to seize ships sailing to a French port. Could a president, in time of war, exceed staturory authority, and could such disputes be litigated in court? The Supreme Court took the case and decided against the president. Chief Justice Marshall said that when national policy is defined by statute, presidential "instructions cannot change the nature of the transaction, or legalize an act which without those instructions would have been a plain trespass. ,,6 In the Neutrality Act of 1794, Congress prohibited American citizens from pro viding any assistance to military expeditions against "a foreign prince or state, with whom the United States are at peace" (l Stat. 387, § 7). Col. William S. Smith, indicted for engaging in military action against Spain, claimed that his action "was begun, pre pared, and set in foot with the knowledge and the approbation of the executive depart ment of our government."7 Far from shying away from the dispute, a circuit court reviewed Smith's assertion and forcefully rejected his argument: "The president of the United States cannot control the statute, nor dispense with its execution, and still less can he authorize a person to do what the law forbids."s Smith asked the court to subpoena the secretary of state to determine whether Smith had acted pursuant to presidential instructions. The court decided that the testi mony of the secretary of state would be of no value. Congress had already established national policy and the president had no independent constitutional authority to direct military expeditions on the part of private citizens. The court distinguished between the president's "defensive" power to resist invasion and the "offensive" authority of Congress to undertake military actions against foreign countries. There was "a manifest distinc tion between our going to war with a nation at peace, and a war being made against us by an actual invasion, or a formal declaration. In the former case, it is the exclusive province of congress to change a state of peace into a state of war."9 Does the president, the court asked, "possess the power of making war? That power is exclusively vested in congress."IO In 1807, Chief Justice Marshall wrote for the Court in a case involving a motion for habeas corpus to bring up Samuel Swartwout and Erick Bollman, both charged with treason for levying war against the United States. Marshall, after first noting that the power of a U.S. court to award the writ "must be given by written law,"l! found that authority in Section 14 of the Judiciary Act of 1789. He underscored the plenary pre rogative of Congress over the decision to suspend the writ: "If at any time the public safety should require the suspension of the powers vested by this act in the courts of the United States, it is for the legislature to say so. That question depends on political con siderations, on which the legislature is to decide. Until the legislative will be expressed, this court can only see its duty, and must obey the laws."12 Following his decision, the two prisoners were brought before the Court. The Court decided that there was not suf ficient evidence to justify the commitment either of Swartwour or Bollman on the charge of treason in levying war against the United States.
In 1814, the Court faced the question of whether enemy property found on land at the commencement of the War of 1812 could be seized as a necessary consequence of the declaration of war against England. The Court found that the declaration by Con gress did not contain authorization for the seizure. Because Congress had not conferred any explicit authorization, there was no legal basis for seizing enemy property found on U.S. territory at the beginning of the hostilities. Chief Justice Marshall tuled that Con gress had not authorized the confiscation of enemy property located within the United States at the declaration of waL l3 The question of what should be done with enemy prop erty found on U.S. territory when war begins was a question of policy "for the consid eration of the legislature, not of the executive or judiciary."!4
Article I, Section 8 of the Constitution empowers Congress to "provide for calling forth the Militia to execute the Laws of the Union, suppress Insurrections and repel Inva sions." In 1827, the Supreme Court addressed the issue of whether the president had authority under U.S. law to call forth state militia to repel invasion from abroad and to suppress internal insurrections. The Court decided that when Congress delegates to the 9. Ibid., 1230. 10. Ibid. 11. Ex parte Bollman, 4 Cr. (8 U.S.) 75, 94 (1807 ). 12. Ibid., 101. 13. United StateJ v. Brown, 12 U.S. (8 Cr.) 110, 128 (1814 . 14. Ibid., president its constitutional power to call forth the militia, the judgment and discretion as to the use of force rest with the commander in chief. Speaking for the Court, Justice Joseph Story said: "We are all of opinion, that the authority to decide whether the exi gency has arisen belongs exclusively to the president and that his decision is conclusive on all other persons. "D Although the case acknowledged a broad discretionary power for the president, it required the Court to examine and interpret the statutory policy enacted by Congress: "Whenever a statute gives a discretionary power to any person, to be exer cised by him, upon his own opinion of certain facts, it is a sound rule of construction, that the statute constitutes him the sole and exclusive judge of the existence of those facts. And in the present case, we are all of opinion that such is the true construction of the act of 1795."16
In 1849, in a case often considered "the classic representation of the early politi cal question doctrine" (Redish 1984 (Redish -85, 1036 , the president's power to call out the militia and declare martial law was again before the Supreme Court. The case arose from the Dorr rebellion of 1842 against the charter government of Rhode Island. When asked to determine whether the charter government violated the guarantee of a republican form of government (Art. IV, § 4), the court resorted to the political question doctrine to avoid considering the matter. The Court looked first at legislation enacted by Congress on February 28, 1795, providing that "in case of an insurrection in any State against the government thereof, it shall be lawful for the President of the United States, on appli cation of the legislature of such State or of the executive (when the legislature cannot be convened), to call forth such number of the militia of any other State or States, as may be applied for, as he may judge sufficient to suppress such insurrections."l7 By that leg islation, the power to decide whether an exigency had arisen was given to the president.
Delivering the opinion of the Court, Chief Justice Roger B. Taney discussed the role of the judiciary in such matters. After a president had called out the militia, based on statutory authority, could a federal court second-guess his decision? Suppose the court concluded the president had acted incorrectly. Would it then discharge those who had been arrested? If the judicial power extended rhat far, the guarantee contained in the Constitution might be a guarantee of anarchy, not of order. Taney conceded that the pres ident could abuse the power placed in his hands, but if the president acted improperly or invaded rhe rights of the people, "it would be in the power of Congress to apply the proper remedy."18 The Court acted with caution, but it took the case and decided it.
In 1850, the Court offered a restrictive interpretation of the commander-in-chief clause. President James Polk had gone to Congress to ask for a declaration of war against Mexico, and Congress responded wirh the necessary statutory authority. Chief Justice Taney wrote that the president, as commander in chief, "is authorized to direct the move ments of the naval and military forces placed by law at his command, and to employ them in the manner he may deem most effectual to harass and conquer and subdue the enemy."19 Although the president could invade Mexico and subject it to U.S. control, "his conquests do not enlarge the boundaries of the Union, nor extend the operation of our institutions and laws beyond the limits before assigned to them by the legislative power."zo Taney cautioned that there was a "wide difference" between the president's power and the authority conferred on the English crown: "Our own Constitution and form of government must be our only guide."21 The president's power as commander in chief must conform to the policy that Congress establishes by law. No military conquest by the president may annex territory to the United States.
The issue turned in part on the construction of a starute enacted on July 30, 1846 (9 Stat. 42). The duties imposed upon the schooner Catherine were those established by this law upon goods imported /rom a foreign country. The Court was asked to decide whether Tampico was a part of the United States during its cont~ol by U.S. military and naval forces. Speaking for a unanimous Court, Taney pointed out that the port of Tampico, from which goods were shipped, remained under the control of U.S. forces during the occupation. However, the president had no independent aurhority to enlarge the boundaries of the United States: "[T)his can be done only by the treaty-making power or the legislative authority, and is not a part of the power conferred upon the President by the declaration of war. His duty and his power are purely military."n Far from dodging or ducking the issue, Taney decided that Tampico was a foreign port when the shipment was made.
Another Mexican War case involved a dispute over the seizure of property. Deliv ering the opinion of the Court, ChiefJustice Taney granted a U.S. civilian trader damages for the seizure of his property by a U.S. military officer. The Court ruled that orders of a superior officer do not justify unlawful seizure. The officer had justified the seizure on several grounds, all revolving around the traditional argument of necessity. He argued that the civilian traded with the enemy, it was necessary to prevent the property from falling into enemy hands, the property was taken for public use, and he "acted in obe dience to the order of his commanding officer, and therefore is not liable."23 Taney dismissed this general plea of necessity. First, he agreed with the circuit court that the civilian was not trading with the enemy. He also approved the circuit court's instructions to the jury that the officer might lawfully take possession of the goods of the trader to prevent them from falling into the hands of the enemy, "but in order to justify the seizure the danger must be immediate and impending, and not remote or contingent. And that he might also take them for public use and impress them into the public service, in case of an immediate and pressing danger or urgent necessity existing at the time, but not otherwise.,,24 Far from accepting the argument that decisions by military officers in the course of combat cannot be reviewed by courts, Taney insisted that it was the duty of the court "to detetmine under what circumstances private prop erty may be taken from the owner by a military officer in a time of war. And the ques tion here is, whether the law permits it to be taken to insure the success of any enterprise against a public enemy which the commanding officer may deem it advisable to under take. And we think it very clear that the law does not permit it. "25
In 1852, in a case arising from the seizure of an American vessel during the war with Mexico upon suspicion of trading with the enemy, and its condemnation as a lawful prize by an officer authorized by the president to exercise admiralty jurisdiction in cases of capture, the Court held that "(e]very court of the United States ... must derive its jurisdiction and judicial authority from the Constitution or the laws of the United States." It decided that neither the president nor a military officer may establish a court in a conquered country "and authorize it to decide upon the rights of the United States, or of individuals in prize cases, nor to administer the laws of nations."26 A case decided by a circuit court in 1860 recognized a broad discretionary power for the president to intervene abroad to protect American lives or property. After an affront to an American diplomat in Greytown (San Juan del Norte), Nicaragua, the sec retary of the Navy ordered Capt. George N. Hollins to bombard the town. An Ameri can citizen, Calvin Durand, sued Hollins for damages to his property. Hollins justified his actions as pursuant to orders from the president and the secretary of the Navy, a posi tion sustained by the circuit court D The court ruled that it is to the president that "cit izens abroad must look for protection of person and of property, and for the faithful execution of the laws existing and intended for their protection."28 Congress had not legislated national policy in this area. The president thus acted without congressional guidance. As noted in one study, whether Congress "could have proscribed the use of force in Durand was not an issue that confronted the court" (Glennon 1990, 75) . In 1868, however, Congress did speak on the issue, stating that "whenever it shall be made known to the President that any citizen of the United States has been unjustly deprived of his liberty by or under authority of any foreign govern ment, it shall be the duty of the President ... to use such means, not amounting to acts of war, as he may think necessary and proper to obtain or effectuate such release, and all the facts and proceedings relative thereto shall as soon as practicable be communicated by the President to Congress" (15 Stat. 224, emphasis added). That statute remains part of permanent law (22 U.S.c. § 1732).
The Civil War
Emergency actions by President Lincoln during the Civil War, followed by the use of military troops throughout the Reconstruction period, thrust the federal courts deep 25. Ibid., 135. into questions of war and presidential power. The courts were generally unsuccessful in imposing their authority in these cases, but it would be too much to dismiss their record as one of judicial abdication or acquiescence. Judges continued to decide war power cases and interpret the scope of constitutional provisions, sometimes against the executive branch.
Article I, Section 9 of the Constitution provides that "the privilege of the writ of habeas corpus shall not be suspended unless when in cases of rebellion or invasion the public safety may require it." Which branch decides when public safety requires sus pension of the writ? That question came before Chief Justice Taney, sitting on circuit, when President Lincoln suspended the privilege at the outset of the Civil War. John Merryman had been arrested and imprisoned on the charge of treason. Taney ordered that a petition for a writ of habeas corpus be issued. He later learned that the court's marshal had not been allowed to pass the gate of the fort where Merryman was detained, even though Taney ruled that the authority of suspending the writ belonged to Con gress, not the president.
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Taney recognized that the power to see that the laws are faithfully executed belongs to the president, but he said that the president "certai~ly does not faithfully execute the laws, ifhe takes upon himselflegislative power, by suspending the writ of habeas corpus, and the judicial power also, by arresting and imprisoning a person without due process of law."30 Unable to enforce his order, Taney concluded that he had exercised "all the power which the constitution and laws confer upon me, but that power has been resis ted by a force too strong for me to overcome."3l He directed that his order be transmit ted to the president, who would "determine what measures he will take to cause the civil process of the United States to be respected and enforced."32 Attorney General Edward Bates advised Lincoln in 1861 that he might suspend the writ of habeas corpus during times of rebellion, "Wor he is especially charged by the Constitution with the 'public safety,' and he is the sole judge of the emergency which requires his prompt action" (lOOp. Att'y Gen. 74, 90). The power to suspend, he explained, was placed in the hands of the president "by the Constitution and the statute law" (ibid., 91). The administration thus recognized that Congress could enter the field and limit presidential power, as it did with the habeas statute of March 3,1863 (12 Stat. 755).
Some federal courts ruled that suspensions by the president were unconstitutional. In 1862, a district court held that the president lacked constitutional power to suspend the writ unless he received authority from Congress. 33 Relying on language from Black stone, the court warned that "once it were left in the power of any, of the highest mag istrate, to imprison whomever he or his officers thought proper ... there would soon be an end of all rights and immunities. ",4 aurhorize rhe crown to suspend the habeas corpus act. 35 The district court held that Chief Justice Taney's decision in Ex parte Merryman was sufficient "to show that the power of suspension is a legislative and not an executive power.,,36 Building on the "unanswerable argument" in Ex parte Bottman (1807), the judge concluded that the president, without authority from Congress, had no constitutional power to suspend the writ. 37
In 1862, a circuit court held that the War Department had no authority to suspend the writ of habeas corpus. At the same time, the court held that President Lincoln acted properly in issuing his proclamation of September 24, 1862, proclaiming martial law and suspending the writ. 38 The court referred to Martin v. Mott and Luther v. Borden in sustaining the president's power to proclaim martial law and suspend the writ in the case of military arrest. 39 While critics of the administration argued that conditions did not justify martial law, "this is a question for the president, not for the court, to deter mine.,,40 Here was deference to the president, but a decision nonetheless.
In 1863, two district courts upheld Lincoln's suspension of the writ. In the first, a court ruled that his proclamation of September 15, 1863, suspending the writ, was "valid and efficient in law.,,41 Congress, in its statute of March 3, 1863, had aurhorized the president to suspend the writ. Similarly, a district court in Massachusetts considered that in view of Lincoln's proclamation to suspend the writ, it ought not to proceed further because the suspension had prevented granting the privilege asked for in the case. The district judge quoted from the 1863 statute: "That during the present Rebellion, the president of the United States, whenever in his judgment the public safety may require it, is authorized to suspend the privilege of the writ of habeas corpus in any case through out the United States, or any part thereof.,,42 To the court, this grant of statutory author ity was total: "No case is excepted. Not one is withheld from the operation of this power. All come within its scope, and the cases now before me are clearly comprehended in this language."43
Lincoln's proclamation in April 1861, ordering a blockade of Southern ports in response to the rebellion, led to The Prize Cases. 44 The issue was whether he had exceeded his constitutional authority by seizing neutral vessels trading with the Confederacy without a prior declaration of war by Congress. The Supreme Court addressed the nature of the rebellion and concluded that it consrituted a war. The Court said it could not be asked "to affect a technical ignorance of the existence of a war, which all the world acknowledges to be the greatest civil war known in the history of the human race, and thus cripple the arm of the Government and paralyze its power by subtle definitions and vested onIy 10 ongress.
Other legal disputes during the Civil War concerned the operation of military courts. The issue had been raised shortly before the war, in a case from 1858. A seaman, Frank Dynes, had been charged with desertion, but the court martial found him guilty of attempting to desert. He filed an action for false imprisonment against the marshal who committed him to the penitentiary. The Supreme Court took the case, reached the merits, and undertook all the necessary legal determinations to decide that the marshal had acted properly. The marshal said that he imprisoned Dynes "by virtue of the authority of the President of the United States, in the execution of a sentence of a naval court martial, convened under an act of Congress of the 23d of April, 1800; which sentence was approved by the Secretary of the Navy, which was final and absolute... .',49 The basis of authority was therefore statutory.
The Court pointed out that the Constitution gives to Congress the power to provide and maintain a navy, to make tules for its government, and that courts martial derive their jurisdiction and are regulated by an act of Congress. 50 If persons are subject to "illegal or irresponsible courts martial," civil courts "have never failed, upon a proper suit, to give a party redress... . ',51 In Ex parte Vallandigham (1864), the Supreme Court relied on a technical flaw of procedure to decline a review of a military trial. Clement 1. Vallandigham had charged that he could not be tried by a military court. Delivering the opinion of the Court, Justice James M. Wayne held that "{t]he appellate powers of the Supreme Court, as granted by the Constitution, are limited and regulated by the acts of Congress, and must be exercised subject to the exceptions and regulations made by Congress. In other words, the petition before us we think not to be within the letter or spirit of the grants of appel 45 In 1866, a circuit court reviewed a ttial by military commission in South Carolina. Because hostilities had ceased and the Confederate army had surrendered to federal authorities seven months before the trial, the court held on habeas corpus that the pris oner was entirled to be charged on the ground that the conviction was illegal for want of jurisdiction in the tribunal.)) The civil courts in the state were "in the full exercise of their judicial functions at the time of this trial. ,,)6 Two years later, a district court held that Dr. Samuel A. Mudd could be tried by military commission as being an accessory to the murder of President Lincoln.)7 A decision in 1867 illustrates how the Court could invoke the political question doctrine when it wanted to. The State of Mississippi sought to enjoin President Andrew Johnson from using the military to implement two Recon struction acts. Chief Justice Chase, writing for the Court, rejected the claim that the duries placed upon President Johnson were purely ministerial and could be directed by federal judges. The Court held that it lacked jurisdiction to enjoin President Johnson from carrying our the Reconstruction statures.) 8 Chase worried what would happen if the president refused to comply with the Court's order. Did the Court have the power (legal or political) to enforce its process? On the othet hand, suppose Johnson complied with the Court order and became subject to impeachment by acting in contempt of congressional statutes' Would the Court then step in to support the president in opposition to the legislature? The Court had been warned by Attorney General Stanbery that the president would not obey a court order, "not our of any disrespect to this court, bur our of tespect to the high office which he fills.")9 Weighing these political risks, ChiefJustice Chase concluded that the Court had no jurisdiction. The decision regarding the commencement of hostilities belongs to the political departments, but courts have often adjudicated the termination of war. In 1870, in order to determine whether Southerners were entitled, by virtue of the act of Congress of March 2, 1867, to reimbursement for the value of their land that had been sold by the oppos ing forces at the time of the Civil War, the Supreme Court had to decide when the war ceased. The Court observed that in foreign wars a treaty of peace indicates termination, but in a domestic war some public proclamation or legislation was needed to inform cit izens of their private rights property.60 The Court reviewed various statutes and presi dential proclamations, particularly a proclamation of August 20, 1866, and a statute of March 2,1867. It also noted that Congress, in legislation for the army, "has determined that the rebellion closed the 20th day of August, 1866, [and} there is no reason why its declaration on this subject should not be received as settling the question wherever private rights are affected by it. ,,61
From the Civil War to Vietnam
Following the Reconstruction period, federal courts continued to accept war power issues and decide them in accordance with legal principles. That pattern persisted throughout the Spanish-American War, World War I, World War II, and the Korean War. Even in the middle of the Korean War, the Supreme Court was willing to tell Pres ident Harry Truman that he lacked authority to seize the steel mills he needed to pros ecute the war. Only with the Vietnam War did judges begin to discover ways of not deciding these cases on their merits.
In 1889, the Supreme Court held that a statute excluding Chinese workers from the United States represented a constitutional exercise of legislative power. In so doing, the Court pointed to England's request that U.S. naval and political authorities act in concert with France against China. The request was denied, said the Court, because the administration understood that the authority to undertake offensive actions against another nation lies in Congress, not the executive branch. The secretary of state in his communication to the English government explained that the warmaking power of the United States "was not vested in the president but in Congress, and that he had no authority, therefore, to order aggressive hostilities to be undertaken. ,,62
The Spanish-American War triggered some war power cases. The issue in a 1901 case was whether a U.S. military commander could impose duties on goods coming from the United States into Puerto Rico. The Court ruled that the duties imposed under pres idential authority were valid prior to the ratification of the treaty of peace, but not after ratification. Although the president in legislating for a conquered country "may disre gard the laws of that country, he is not wholly above the laws of his own."63 After rati fication of the peace treaty, Puerto Rico was entitled to free entry "until Congress otherwise constitutionally directed.,,64
In another Spanish-American War case, the Court considered the seizure and deten tion by U.S. military and naval forces of a vessel owned by a Spanish corporation. To decide whether the vessel had been properly seized as enemy property and used for war purposes, the Court needed to decide when the war ended and determine the effects of the peace treaty. It ruled that the war did not cease until the exchange of ratifications of the Treaty of Paris in April 1899. The argument that the war had ended with the pro tocol and presidential proclamation of August 12, 1898, which suspended hostilities, was dismissed on the ground that "(a] truce or suspension of armies does not terminate the war, but ... suspends its operations.,,65
In a case arising from the Boxer Rebellion, a circuit court had to decide whether the rebellion amounted to a war. President William McKinley sent 5,000 U.S. ttoops to China in 1900 to protect American citizens threatened by the rebellion. When Con gress returned from recess, he declared that his initiative "involved no war againsr the Chinese nation" (Richardson 1897, 13: 6423) . A U.S. serviceman, charged with murder and found guilty by a military court, was tried and convicted under the 58th article of war, which required that a general court martial be assembled in "time of war." The court first decided that a formal declaration by Congress was "unnecessary to constitute a condition of war. ,,66 Because the United States occupied Chinese territory, there were conflicts between U.S. and Chinese troops, and Congress recognized "a condition of war" by making payments to the officers and troops engaged "on a war basis." At the time of the murder "there prevailed in China a condition of war, .within the spirit and intent of the fifty-eighth article of war. ,,67
In 1912, a district court decided whether military authorities had acted properly in making arrests without a warrant. Section 14 of the Penal Code empowered the pres ident to employ the army to prevent the carrying on of any military expedition from the territory of the United States against the territory of any foreign state "with whom the United States are at peace" (35 Stat. 1090, § 14). However, the court held that the pres ident did not have the authority, in time of peace, to use the military forces to arrest without a warrant and imprison without trial an alien merely suspected of violating the neutrality laws. His arrest contravened the Fourth Amendment and his continued deren tion was "repugnant not only to the fifth amendment, but also the sixth."68
In a series of cases from 1919 to 1924, the Supreme Court refereed several war power disputes. The Court remarked that "(t]he war power of the United States, like its other powers and like the police power of the States, is subject to applicable constitu tionallimitations."69 Three cases involved the constitutionality of the War-Time Prohi 64. Ibid., 235. 65. Hijo v. United StateJ, 194 U.S. 315, 323 (1904 bition Act, which was attacked partly on the ground that Congress was continuing to prohibit the liquor traffic as a means of increasing war efficiency after the armistice with Germany had been signed on November 11, 1918. Congress subsequently passed legis lation to prohibit the sale of liquor for the purpose of conserving manpower and increas ing war efficiency (40 Stat. 1046). Private companies objected that between the date of enactment and the commencement of their lawsuit "it had become evident that hostil ities would not be resumed; that demobilization had been effected; that thereby the war emergency was removed; and that when the emergency ceased the statute became void."70
The Court identified various actions by Congress and the president to show that demobilization was incomplete and that the president had refrained from issuing the proclamation declaring the termination of demobilization. 71 The Court did not rule out the possibility that a case dealing with the cessation of war could be presented in which it would find that the political branches had transgressed their authority. Several other decisions explored the extent to which the political branches could continue emergency powers after the cessation of hostilities.
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Another World War I case dealt with governmental controls on pricing. The Lever Act of 1917, as amended in 1919, provided criminal penalties for companies that charged "unjust or unreasonable" rates or exacted "excessive prices." A company complained in court that the country was "virtually at peace" and Congress had no power to regulate the matter. Focusing on problems of vagueness with the statute, the Supreme Court held the Lever Act "void for repugnancy to the Constitution" and affirmed the district court's judgment quashing an indictment against the company.73 .
In 1923, the Court decided several cases involving the seizure of enemy-held prop erty, brought under the Trading with the Enemy Act. Companies objected that the emer gency had ceased with the cessation of war but the Court deferred to congressional judgment. 74 The following year, the Court seemed to signal that it might place limits on the exercise of the war power, in this case involving the regulation of rents in the District of Columbia. In returning the case to the Supreme Court of the District of Columbia, the Court cautioned that it "is not at liberty to shut its eyes to an obvious mistake, when the validity of the law depends upon the truth of what is declared.... A law depending upon the existence of an emergency or other certain state of facts to uphold it may cease to operate if the emergency ceases or the facts change even though valid when passed."75
In 1936, Justice George Sutherland in the Curtiss-Wright case expounded on the oft-quoted "very delicate, plenary and exclusive" nature of the president's powers in foreign affairs, with the president operating "as the sole organ of the federal government 70 in the field of international relations."76 All Sutherland needed to do in this case was to announce that Congress could delegate more broadly to the president in external affairs than it could in domestic matters. But the expansive nature of his opinion provided fertile ground for a widely held belief that the field of foreign affairs is different, and that the likelihood of the courts applying the "political question" label to a given issue was much higher in cases falling under the "foreign relations" category (Post 1936, 119) . Surherland cited John Marshall, when he was a member of the House of Repre sentatives in 1800, for this remark: "The President is the sole organ of the nation in its external relations, and its sole representative with foreign relations. "77 However, Mar shall's speech in 1800 emphasized that the president was "sole organ" in implementing national policy after it had been decided jointly by Congress and the president, either by statute or by treaty (Fisher 2004, 20-21, 72) . In his concurrence to the Steel Seizure Case of 1952, Justice Robert H. Jackson referred to much of Sutherland's opinion in Curtiss-Wright as "dictum,"78 but the decision continues to be widely cited to support "not only broad delegations of legislative power to the President but also the existence of independent, implied, and inherent powers for the President" (Fisher 2004, 73) .
Federal courts during World War II handled a variety of war power issues. Not once did they turn a case aside because it was inappropriate for judicial scrutiny. District and appellate courts at times challenged military and presidential authority, but the record of the Supreme Court was one of total deference to presidential judgment.
In 1942, the Supreme Court met in extraordinary summer session to decide the case of eight German saboteurs who were being tried by military tribunal. After nine hours of oral argument over a two-day period, the Court held in a brief per curiam that the tribunal was lawfully constiruted, that the defendants were held in lawful custody, and had not shown cause for being discharged by writ of habeas corpus. 79 Not until three months later did the Court release its full opinion in Ex parte Quirin to provide the legal reasons for the per curiam. 80 The Court prided itself that the judiciary functioned, "in time of war as well as in time of peace, to preserve unimpaired the constitutional safe guards of civilliberty."81 Yet the history of this case shows no willingness of the Court to exercise judicial independence (Fisher 2003) .
Also in 1942, the Court reviewed and upheld the government's power to mobilize the resources of the business community to support the war effort.
82 Two years later, the renr conrrol power to the administration. 84 In sustaining this legislation, the Court was satisfied that Congress was dealing appropriately with conditions "created by activities resulting from a great war effort. ,,85 Even after the cessation of hostilities, the Court con tinued to uphold congressional statutes that attempted to deal with postwar conditions.
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In 1943 and 1944, the Supreme Court upheld first the curfew and later the intern ment of 120,000 Japanese Americans living on the West Coast, abour two thirds of them natural-born U.S. citizens. 87 In accepting and deciding these war power cases, the Court's deference to political and military authorities persuaded some scholars that the Court was effectively exercising a variant of the political question doctrine. While the Court in these cases "has, as a technical matter, affirmatively exercised its power of judicial review, as a practical matter [it} has effectively engaged in the prudential surrender of its review power to the political branches.... [These cases were} exercises of the polit ical question doctrine in everything but name" (Redish 1984 (Redish -85, 1032 (Redish -33, 1037 (Redish , 1039 . Thus, although it decided these cases, the Court did not submit to its independ ent review the facts upon which the political branches based their conclusion of military necessity to order the exclusion and evacuation. In a dissent in the second case, Justice Jackson suggested that the Court might have been better off by not deciding the case, relying instead on the political question doctrine: "A judicial construction of the due process clause that will sustain this order is a far more subtle blow to liberty than the promulgation of the order itself. A military order, however unconstitutional, is not apt to last longer than the military emergency. Even during that period a succeeding com mander may revoke it all. But once a judicial opinion rationalizes such an order to show that it conforms to the Constitution, or rather rationalizes the Constitution to show that the Constitution sanctions such an order, the Court for all time has validated the prin ciple of racial discrimination in criminal procedure and of transplanting American citizens. ,,88
Also highly deferential to political and military authorities were the cases chal lenging martial law in Hawaii. Some district judges and circuit courts confronted mil itary leaders, but not the Supreme Court (Fisher 2005b, 130-39) . Only after the war did the Court place constraints on the operation of military law in Hawaii.
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In 1952, the Court decided that President Harry Truman had exceeded his con stitutional authority when he directed the secretary of commerce to take possession of and operate most of the nation's steel mills. The government's legal strategy in litigat ing the case in district court-asserting that presidential power was inherent and plenary, and that Truman's action was not subject to judicial scrutiny-seriously backfired (Devins and Fisher 2002) . District Judge David Pine concluded that a strike by steel workers would "be less injurious to the public than the injury which would flow from a timorous judicial recognition that there is some basis for this claim to unlimited and unrestrained Executive power, which would be implicit in a failure to grant the injunc tion."9 0 Divided 6 to 3, the Supreme Court struck down Truman's action. 91
Why did the Court challenge presidential authority at a time of active hostilities during the Korean War? Public opinion played an important role. ChiefJustice William H. Rehnquist has remarked: "[A]nother, more deep-seated factor played a part in the tides of public opinion that were running at this time. There was a profound ambiva lence on the part of much of the public about the Korean War, which was the principal basis upon which President Truman justified his seizure of the steel mills" (Rehnquist 1987, 96) . The government's arguments in district court had damaged Truman: "The government's litigation strategy in the district court, reported blow by blow in the Wash ington newspapers, undoubtedly had an effect on how the case was finally decided by the Supreme Court" (ibid., 95-96).
Federal courts were presented with a number of cases in which they were asked to decide whether the hostilities in Korea amounted to a "war" in term of life insurance policies. Although the Truman administration persisted in calling the Korean War a "police action," one district judge remarked: "We doubt very much if there is any ques tion in the minds of the majority of the people of this country that the conflict now raging in Korea can be anything but war."92
Vietnam: The Courts Step Aside
The war in Vietnam and Southeast Asia sparked dozens of lawsuits challenging the president's authority to wage war without a formal declaration or explicit authorization ftom Congress. Initially, federal courts dismissed these cases on the grounds that they posed a political question, represented an unconsented suit against the United States, or that the plaintiffs lacked standing. The Supreme Court regularly denied petitions seeking its review of the questions involved. For the first time in the nation's history, federal courts were using the political question doctrine on a regular basis to avoid fundamen tal constitutional issues about the war power.
By the early 1970s, federal courts seemed ready to reach the merits of the consti tutionality of America's involvement in Indochina. During this second phase, federal courts emphasized the "mutual cooperation" between the two political branches in the prosecution of the war and suggested that were it not for this joint support, the courts might decide against the president. By 1973, as U.S. participation drew to a close, some courts grew more bold, with one district judge stating that congressional actions did not constitute a valid expression of consent or provide evidence of sufficient cooperation. Another court issued an injunction to stop military involvement in Cambodia. Both & Tube Co. v. Sawyer, 103 FSupp. 569.577 (D.D.C. 1952 rulings were reversed on appeal, however, and the Supreme Court continued to deny certiorari.
Youngstrmm She£t
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Language in a 1966 case, Lu/tig v. McNamara, illustrates the attitude of federal courts at the early stages of the war. An army private, to avoid being sent to Vietnam, argued that U.S. military action in that region was unconstitutional and the government had no authority to send him there. A district court dismissed the suit as "obviously a political question that is outside of the judicial function," and tuled further that the action was barred because the government "has not consented to be sued." On appeal, the D.C. Circuit agreed that the suit represented a political question and an unconsented suit.
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Subsequent courts found it convenient to simply cite Lu/tig when dismissing chal lenges to the constitutionality of the Vietnam War. 95 Courts consistently regarded these issues as a political question beyond judicial reach.
96 In the law reviews during this period, scholars were generally critical of the failure of courts to decide the merits of these cases (Schwartz and McCormack 1968; Velvell968; Loeb 1969) . Articles cautioned that the Supreme Court's record of avoidance might encourage Widespread civil disobe dience from citizens who concluded that constiturional questions can no longer be resolved in the courts (Hughes 1968; Moore 1969) . Judicial abdication, they argued, contribured to the erosion of formal structural guarantees placed in the Constitution (Tigar 1970) . Still, federal judges refused to analyze the competing constitutional arguments.
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After this period of judicial passivity, courts began to invoke the political question doctrine more carefully and on much narrower grounds. Judges now showed an increas ing willingness to weigh the competing constitutional positions. The turning point came in two cases decided in 1970 and relied upon in subsequent litigations. In the first case, an enlisted army private challenged the legality of an order requiring him to report for duty to South Vietnam, claiming that the war had not been properly authorized by Con gress. After a district court denied his motion for a preliminary injunction,98 the Second Circuit gave thoughtful consideration to the circumstances that would surmount the political question doctrine. It pointed our that if the president had engaged in prolonged military activities without any significant authorization from Congress, "a court might be able to determine that this extreme step violated a discoverable standard for some mutual participation by Congress in accordance with Article I, section 8. "99 However, because Congress had passed the Gulf of Tonkin Resolution in August 1964 and had enacted appropriations and other statutes that supported the war, the constitutional requirement of legislative consent (or "mutual participation") appeared to be satisfied. 100 When the case went back to the district court, it did not rely on the political ques tion doctrine. It listened to the merits from both sides, reviewed the early distinction between total war and partial war, and decided that Congress-through the Gulf of Tonkin Resolution, appropriations bills, and authorization bills-had authorized hostil ities in Vietnam. 101 The court remarked that "[t]his is not a case where the President relied on his own power without any supporting action from Congress, as in the steel seizure. ,,102
A similar decision was reached by another district court in 1970. In analyzing the constitutional provisions relating to war and asking whether the dispute could be decided by standards that judges find manageable, the court found no bar by the political ques tion doctrine. "No unusual subject matter is presented. Decisions in the entire area of the taking and arresting of combat action are exclusively political in kind, but deter mining whether or not a political decision has been taken by the approptiate set of gov ernmental acts inescapably presents a purely judicial question when the existence or non-existence of a valid political authorization as the source of a particular command is drawn in question by one directly affected by it in his individual liberty as a citizen."103
The court decided other matters about the allocation of the war power, stating that neither the language of the Constitution nor the debates at the time "leave any doubt that the power to declare war and wage war was pointedly denied to the presidency. ... The debates ... are clear that ... the powet to make war and peace are legislative."104 Again: "The language of the Constitution makes the war power a legislative power rather than an executive power. ,,105 Having defined the constitutional boundaries, the court decided that military activities in Vietnam had been authorized by Congress in various authorization and appropriations statutes, and that the record demonstrated "collabora tive action" between the two branches. lOG
The Second Circuit, in affitming this decision, agreed that judicial sctutiny of Con gress's duty to participate in warmaking was not foreclosed by the political question doc trine. l07 It also ruled that the president had no constitutional authority to unilaterally initiate offensive military action, and that Congress had to share in the decision to wage 99. Berk v. LAird, 429 F2d 302, 305 (2d Cir. 1970 war. The task of the judiciary was therefore to determine whether there was sufficient legislative action to authorize or ratify military activity in Vietnam, and on that issue the Second Circuit was satisfied that Congress and the president had acted jointly in sup porting military operations in Southeast Asia.
IOB
A Second Circuit decision in 1971 followed the same pattern. The court held that the legislative action in extending the Selective Service Act and in appropriating bil lions of dollars to carry on military operations in Viernam was sufficient to ratify and approve measures taken by the president, even in the absence of the Gulf of Tonkin Resolution. 109 At the time of the court's decision, the Tonkin Gulf Resolution had been repealed (84 Stat. 2055, § 12). At a minimum, the court said that the Constitution required some evidence of mutual cooperation between the political branches in the pros ecution of military activities in Vietnam. It then issued these words of caution: "If the Executive were now escalating the prolonged struggle instead of decreasing it, additional supporting action by the Legislative Branch over what is presently afforded, might well be required... 110
The issue of escalation returned to the Second Circuit in 1973. A plaintiff sought a declaratory judgment that an order to mine the ports and harbors of North Vietnam and continue air and naval strikes was unlawful without explicit congressional authori-, zation. The court dismissed the case on the ground that the issue was political in nature and beyond the scope of the court's jurisdiction. I 11 Although the district court had con sidered judicial review appropriate if the president escalated the war without additional legislative support, the Second Circuit considered that even the district court's limited inquiry was improper because the courts lacked competence to make such judgments. Yet the Second Circuit acknowledged that some war power issues might be appropri ately adjudicated, such as a "radical change in the character of war operations-as by an intentional policy of indiscriminate bombing of civilians without any military objec tive ... 113 It also suggested that judicial review might be appropriate if Congress with drew funding.
Following these decisions, all of which expressed a competence on the part of the judiciary to decide some war power issues, some courts began to retreat by relying on standing and the political question doctrine to avoid discussion of the merits. 1l4 The claim of mutual cooperation between the executive and legislative branches in the war effort reappeared in other cases. The implication was that absent such assent or support from the legislative branch, presidential military initiatives might be invalidated by the courts.
1I5
Several lawsuits in 1973 marked a decisive step by courts in dismissing the polit ical question doctrine. In 1973, thirteen members of Congress sought an injunction against the war in Indochina unless Congress explicitly authorized it. Although the D.C. Circuit held that the plaintiffs had standing to sue-because the House of Representa tives had the duty to consider whether to impeach the president-the court declined to adjudicate the question of whether the president had exceeded his constitutional author ity. The court ruled that the ingredients needed for adjudication in this particular case were not available and the question was, therefore, "political." I 16 Yet it added: "We are now persuaded that there may be, in some cases, such [judicial} competence."w In another 1973 case--one of the first brought after the withdrawal of American troops from Vietnam and the release of American prisoners of war-a district court went so far as to hold that the president would be enjoined from engaging in combat opera tions in Cambodia. liS The court granted a member of Congress standing and held that the political question doctrine did not warrant dismissal of the case.
1I9 A month later, the court noted that Congress had taken steps to prohibit the use of funds for the bombing of Cambodia, President Nixon had vetoed the bill, and Congress was unable to override the veto. The political branches then agreed on language that allowed the bombing to continue until August 15, 1973, after which the use of funds for military activities in Southeast Asia would be prohibited. 120 The compromise amendment that
Congress had adopted after failing to override the veto could not, said the courr, amount to a ratification by the legislative branch of the intended bombing. It "cannot be the rule:' said the court, "that the President needs a vote of only one-third plus one of either House in order to conduct a war, but this would be the consequence of holding that Congress must override a Presidential veto in order to terminate hostilities which it has not authorized. ,,121 That decision was reversed by the Second Circuit, which held that the challenge presented a nonjusticiable question beyond the scope of its cognizance. 118. The effect date of the injunction would be postponed, however, in order to allow the adminis tration to apply for a scay from the appellate court. Holtzman v. Schlesinger, 361 ESupp. 553 (E.D. N.¥. 1973) 119. HoltzlrUln v. Richardson, 361 ESupp. 544 (E.D. N.¥. 1973 ). 120. Holtzman v. Schlesinger, 361 ESupp. 553, 559-60 (E.D. NY 1973 ). 121. Ibid., 565. 122. Holtzman v. Schlesinger, 484 E2d 1307 (2d Cir. 1973 . 123. Ibid., 1313. The Second Circuit's decision was sustained by the Supreme Court; 414 U.S. 1304, '1316,1321(973) . See also Harrington v. Schlesinger, 373 ESupp. 1138 (E.D. N.C. 1974 ), aff'd, 528 F.2d 455 (4th Cir. 1975 .
From Ford to Bush II
Lawsuits continued to challenge presidential authority to conduct military opera tions without authorization from Congress. These challenges were regularly dismissed on a variety of grounds, including the doctrines of ripeness, mootness, political ques tions, equitable discretion, and standing. These cases, however, did not entirely close the door to judicial involvement. They underscored that Congress must assert its institu tional remedies before resorting to litigation. Unless lawmakers demonstrated their will ingness to act, the courts would not intervene. They would enter the fray once a war power dispute became "ripe" for adjudication, but the clash had to be clear and resolute, the branches must have reached a constitutional impasse or deadlock, and a majority as opposed to a small percentage~fthe legislative body needed to make clear its oppo sition to the particular action challenged in the courts.
In 1980, former crewmen of a privately owned cargo vessel, the Mayaguez, brought a suit against the United States to seek damages for personal injuries allegedly suffered during U.S. military operations in response to the seizure of the vessel by Cambodian gunboats. The crewmen claimed negligence on the part of the United States in under taking and executing the military operation and a breach of duty to warn the Mayaguez of the danger of such capture. A district court held that the government's decision to undertake the rescue operation involved a basic policy judgment as to national interest and, therefore, its execution fell within the exception for discretionary functions under the Suits in Admiralty Act. 124 The claim of negligence by the government in connec tion with the military operation presented a non justiciable political question.
The next set of cases involved military operations by the Reagan administration in El Salvador and Nicaragua. The courts disposed of these cases largely on the ground that the plaintiffs were members of Congress who had adequate institutional tools at their disposal for challenging the president. Also, the fact finding needed to determine whether U.S. forces had been introduced into hostilities or imminent hostilities made the case nonjusticiable. The job of determining such facts was for Congress, not the courts.
125 At the same time, the judiciary rejected the administration's claim that the case barred the courts from interfering with executive discretion in the foreign affairs field, or that the issue was political because it involved the allocation of power between the executive and legislative branches. Such questions had been decided in the past by federal courts. Moreover, if Congress passed legislation to withdraw armed forces and the president disregarded it, "a constitutional impasse appropriate for judicial resolution would be presented.,,126
In a suit arising out of U.S. involvement in Nicaragua, a district court held that the case presented nonjusticiable political questions inappropriate for the courts. 127 When the decision was affirmed by the D.C. Circuit, a concurring opinion by Judge 124. Rappenecker v. United States, 509 ESupp. 1024 , 1028 -29 (N.D. Cal. 1980 Ruth Bader Ginsburg cited language from Goldwater v. Carter that "[i}f the Congress chooses not to confront the President, it is not our task to do so. ,,128 The case was not ripe for judicial review because a majority of Congress had yet to throw down a gaunt let, and in fact Congress had expressly provided funds that supported paramilitary oper ations in Nicaragua. Two other cases during the Reagan years were handled in a similar manner. A dis trict court dismissed a lawsuit by Congressman John Conyers and ten other members of Congress, who challenged the constitutionality of the invasion of Grenada. The court pointed out that the lawmakers had plenty of "in-house remedies available to them.,,1 2 9
On appeal, the case was dismissed on the ground of mootness, the invasion having ter minated at the time the case reached the court. 130 Military operations ordered by Presi dent Reagan in the Persian Gulf region triggered several cases, but these were dismissed because the plaintiffs were members of Congress who failed to attract a majority of col leagues to confront the president. The political question doctrine blocked the exercise of jurisdietion. 131 Yet the court acknowledged that judicial review might be appropriate under certain conditions: "A true confrontation between the Executive and a unified Con gress, as evidenced by its passage of legislation to enforce the Resolution, would pose a question ripe for judicial review."132
In December 1990, a district court decided a case brought by fifty-three members of the House of Representatives and one senator, who requested an injunction to prevent President George H. W. Bush from initiating war against Iraq without first securing a declaration of war or other congressional authorization. District Judge Harold Greene held that the controversy was not ripe for judicial determination because the use of mil itary force was neither certain nor inevitable. At the same time, he dismissed the Justice Department's claim that only the political branches are able to determine whether the country is at war. He found the argument "far too sweeping to be accepted by the courts. If the Executive had the sale power to determine that any particular offensive military operation, no matter how vast, does not constitute war-making but only an offensive military attack, the congressional power to declare war will be at the mercy of a seman tic decision by the Executive. Such an 'interpretation' would evade the plain language of the Constitution, and it cannot stand."133 He specifically held that the political ques tion doctrine did not bar adjudication of the issue L34 and that plaintiffs had "adequately alleged a threat of injury in fact necessary to support standing. ,,135
128. Sanchez-EJpinoza v. Reagan, 770 E2d 202, 211 (D.C. Cir. 1985) . 129. Conyen v. Reagan, 578 ESupp. 324, 326 (D.D.C. 1984 ). 130. ConyerJ v. Reagan, 765 E2d 1124 (D.C. Cir. 1985 . 131. Lowry v. Reagan, 676 ESupp. 333 (D.D.C. 1987 ), aff'd, No. 87-5426 (D.C. Cir. 1988 ). 132. Ibid., 339. 133. Del/urnJ v. BUJh, 752 ESupp.1141 , 1145 (D.D.C. 1990 ). 134. Judge Greene poinred out that "if the War Clause is to have its normal meaning, it excludes from the power to declare war all branches other than the Congress. It also follows that if the Congress decides that United States forces should not be employed in foreign hostilities, and if the Executive does not of its own volition abandon participation in such hostilities, action by the COutts would appear ro be the only available means to break the deadlock in favor of the constitutional provision." Ibid., 1144 n. 5.
135. Ibid., 1148.
As with other courts, Judge Greene looked to an open confrontation between the two branches to justify resolution by the judiciary. Emphasizing that the legislative branch-"as distinguished from a fraction thereof"-must express itself on the necessary military moves in the Arabian desert, he ruled: "In short, unless the Congress as a whole, or by a majority, is heard from, the controversy here cannot be deemed ripe; it is only if the majority of the Congress seeks relief from an infringement on its constitutional war declaration power that it may be entitled to receive it.,,136
Two other cases challenging Bush's actions in Itaq were brought by a sergeant of the National Guard and a private citizen. The first case was dismissed on the ground that the deployment orders and activities in the Persian Gulf we're not subject to judi cial review,137 and the second because the citizen did not establish a "case or controversy" necessary for federal jurisdiction. 138 The next judicial test involved President Bill Clinton's decision in 1999 to ordet the bombing of Yugoslavia without congressional authorization. A district court held that the plaintiffs lacked standing because theit complaint-the alleged "nullification" of congressional votes-was not sufficiently concrete. To gain standing, legislative plain tiffs had to allege that their votes had been "completely nullified" or "virtually held for naught.,,119 They needed to show a "constitutional impasse" or "actual confrontation" between the elected branches. Otherwise, small groups of legislators or even individual members could seek a judicial remedy instead of using the available political process. The court found no such constitutional impasse. The case would have been ripe for judi cial determination had Congress directed Clinton to remove U.S. forces and he refused, or if Congress had withheld funds for the air strikes in Yugoslavia and he decided "to spend that money (or money earmarked for other purposes) anyway."140 To the extent that Clinton argued that "every case brought by a legislator alleging a violation of the War Powers Clause raises a non-justiciable political question, he is wrong.,,141
The D.C. Circuit affirmed on the same grounds of lack of standing. It concluded that the plaintiffs lacked standing because they possessed legislative power to force the president to withdraw U.S. troops, to cut off funds, or to impeach the president if he disregarded congressional authority.142 What makes this appellate decision interesting is that each of the three judges on the panel wrote separate opinions. To Judge laurence Silberman, no one had a legal right to challenge the president's use of military force. Such claims were nonjusticiable because courts lacked discoverable and manageable stan dards to decide questions telated to the War Powers Clause. Judge David Tatel rejected the view that the case posed a nonjusticiable political question or that there was a lack of manageable standards. He believed that the case presented purely legal issues, calling on the courts to determine the proper constitutional allocation of power between Congress and the president.
Litigation after 9/11
The first Iraq case and the war in Yugoslavia posed difficult issues for the courts. Congress had not yet authorized military action when Judge Greene decided the case in December 1990, and at no time did Congress ever specifically authorize the war against Yugoslavia. After the terrorist attacks of 9/11, Congress unambiguously authorized mil itary operations against the Taliban and al Qaeda in Afghanistan. Then, in October 2002, Congress authorized the second war against Iraq. Six members of Congress, along with soldiers and parents, filed a lawsuit challenging the authority of President George W. Bush to conduct the war. A district court held that the dispute involved political ques tions beyond the authority of the judiciary to resolve. Only if the political branches were clearly and resolutely in opposition could rhe courts take and decide the case. 143 The First Circuit affirmed the district court tuling, but not on the political question doctrine, which it found "famously murky."144 Instead, it based its decision on ripeness. Although Congress had authorized military operations, diplomatic negotiations were still under way when rhe appellare court issued its ruling.
The shock of 9/11 initially produced a compliant judiciary, willing to defer to executive initiatives and judgments. The executive branch continued to flex its muscles, insisting that it had the constitutional authority to detain hundreds of individuals in Guantanamo Bay and hold them indefinitely until the government decided it was time for their release. President Bush, on November 13, 2001, issued a military order author izing the creation of military tribunals to try noncitizens who had given assistance to al Qaeda. He claimed that he had authority to designate U.S. citizens "enemy combatants" and hold them for years without giving them access to an attorney, charging them with a crime, or bringing them before a court for trial.
These sweeping assertions of presidential power finally led to the Supreme Court's decisions onJune 28, 2004 . Writing for the plurality in Hamdi v. Rumsfeld, Justice Sandra
Day O'Connor rejected the government's position that separation of powers principles "mandate a heavily circumscribed role for the courts." A state of war, she said, "is not a blank check for the President when it comes to the rights of the Nation's citizens."14 5
This judicial rhetoric was not matched by the issuance of clear standards from the Court, either in this case or Rasul v. Bush (Fisher 2005b, 210-49) .
Lower courts were therefore largely on their own in scrutinizing the administra tion's claims for presidential power. On January 19, 2005, District Judge Richard J.
Leon ruled that the foreigners imprisoned at Guanranamo had no legal way of chal 143. Doe v. BUJh, 240 ESupp.2d 95 (D. Mass. 2002 ). 144. Doe v. BUJh, 323 E3d 133,140 (lSt Cit. 2003 ). 145. Hamdi v. RumJjeld, 124 S.Ct. 2633 ,2650 (2004 .
lenging their detentions in federal court. 146 Other district judges, however, sharply rejected the legal arguments put forth by the Justice Department. On January 31, Dis trict Judge Joyce Hens Green ruled that the special tribunals created in Guantanamo to satisfy the Supreme Court's decision were unconstitutional by denying due process to the detainees who sought to challenge their classificacion. 147 In another setback for the administration, on February 28 a district judge in South Carolina held that the govern ment must release Jose Padilla, a U.S. citizen who President Bush had designated as an enemy combatant, within forty-five days unless the government charged him with a crime. 148 Padilla had been held incommunicado for almost three years.
The sharp disagreements between Judges Silberman and Tatel in the D.C. Circuit underscore the rift that still exists among federal "judges on war power issues and the political question doctrine. Contrary to the genetal impression that war power disputes present delicate political issues beyond the scope of judicial scrutiny, courts have gener ally regarded the exercise of war powers by the political departments as subject to inde pendent judicial scrutiny. Throughout the past two centuries, federal courtS accepted a~ decided a broad range of issues involving military operations. Most of those lawsuits were brought by private individuals who expected their legal claims to be settled on the legal and constitutional merits.
While courts often acknowledge the president's broad discretionary powers in foreign policy and military actions, they usually do so after interpreting what Congress has authorized by statute. Even at the height of judicial unwillingness to reach the con stitutional merits of the Vietnam War, the courts looked for some form of congressional approval or at least ratification of presidential war initiatives. They also intimated, repeatedly, that absent such a support (express or implicit) the decisions they reached might have turned against the president.
Public pressure has affected judicial rulings on the war power. As the Korean and Vietnam Wars continued and popular support diminished, the courts appeared to be responsive to public opinion. District Judge Pine and the Supreme Court were aware of the sharp public disapproval of President Truman's broad claims of executive power. Sen tencing of Vietnam War resisters seemed to decline in severity as public opinion turned against the war (Kritzer 1977 (Kritzer , 1979 Graebner 1973-74) .
Although courts often decide war power disputes involving private citizens and private corporations, they are much more reluctant to decide cases brought by members of Congress. It is not enough for a dozen or so lawmakers to initiate a lawsuit. Unless there is evidence of a clear and resolute conflict between the political branches, and unless Congress as an institution is prepared to confront the president, the judiciary is likely to dismiss the case on various grounds. Lawsuits involving war power boundary disputes between the political branches will be addressed only if perfectly "ripe" for judicial resolution. When Congress decides to press a war power issue in the COUrtS, it must do so as a body and after taking votes in opposition to presidential actions. The protection of individual rights and liberties depends now, as it did two cen turies ago, on a vigorous system of checks and balances. In no area of federal power is that constraint more crucial than the decision to go to war. Without judicial and leg islative controls, this part of presidential power shades into the monarchy that the Framers thought they had put behind them. A restoration of judicial and legislative checks depends on an understanding that the concentration of war power in the presi dency is unhealthy for constitutional liberty, the country, and the world.
